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Verplichtingen en verantwoordelijkheid van de convenanthouder

¢ Welke informatie van de convenanthouder is nodig om efficiént {zonder
onevenredige administratieve lasten) en effectief (snel en zorgvuldig}
convenaniten te kunnen sluiten en de convenantensystematiek te kunnen
handhaven? Is het wenselijk en mogelijk te differentiéren in soortzn
convenanten (bijvoorbeeld: lichte of 7zware informatieverplichting, koriere
of langere looptijd, toespitsing op kleine of grote bedrijven, of zelfs
individuele personen)? Kunnen branche- of koepelorganisaties als
convenanthouder optreden of bijvoorbeeld regionale
samenwerkingsverbanden tussen onderwijsinstellingen en bedrijven?

e Kan in het algemeen aan de convenanthouders een financiéle
verantwoordelijkheid worden opgelegd in de vorm van een garantstelling
voor eventuele kosten voor de overheid die uit het verblijf van de migrar:
voortvloeien? Zo ja, voor welke kosten zou de garantsteller in princine
aansprakelijk moeten zijn, en voor welke niet? Kan bij het al dan niet
vastleggen van (volledige) financiéle verantwoordelijkheid een onderscheid
worden gemaakt tussen verblijfsdoelen, zoals die in de beleidsnotitie zijin
benoemd, en/of tussen verschillen in de relatie convenanthouder- migrant
(bijvoorbeeld werknemer, student, au pair)?

» Kan bij het handhaven van de convenantensystematiek rekening worden
gehouden met de aard van de instelling of de grootte van het bedrijf?

Europese en internationale regelgeving

o [loe verhoudt uw advies op voorgaande punten zich met Europese en
andere internationale regelgeving? Hierbij denk ik onder meer aan dc
mogelijkheden om verblijfsrechtelijke gevolgen voor toegelaten (en nog e
te laten) vreemdelingen te verbinden aan het schorsen of intrekken van
een convenant en aan de relatie met standstill- en non-discriminatie
bepalingen voor werknemers in de Associatie-overeenkomsten (zoals met
Turkije) en in andere overeenkomsten met derde landen.

Tk zou het op prijs stellen als u uw advies uitbrengt vaér 1 augustus 2007,

Hoogachtend,

N. Albayrak
—



BIJLAGE 2

Lijst geraadpleegde organisaties

Ten behoeve van dit advies is gesproken met medewerkers van de volgende organisaties:

e Afdeling Uitvoeringsbeleid, Immigratie- en Naturalisatiedienst, ministerie van
Justitie

e Arbeidsinspectie, ministerie van Sociale Zaken en Werkgelegenheid

e Centrum voor Werk en Inkomen (CWT)

e Cluster Arbeidsmarktbeleid, ministerie van Sociale Zaken en Werkgelegenheid

e Directie Vreemdelingenbeleid, ministerie van Justitie

e Directie Wetgeving, ministerie van Justitie

e Douane Informatie Centrum, Belastingdienst Rotterdam, ministerie van Financién

e Everaert Advocaten, Immigration Lawyers

e Hamerslag & Van Haren, Immigration Lawyers

e Land- en Tuinbouw Organisatie Nederland (LTO)

e Loket Kennis- en arbeidsmigratie, Immigratie- en Naturalisatiedienst, ministerie van
Justitie

e Loket Studie Verkort, Immigratie- en Naturalisatiedienst, ministerie van Justitie

e Nederlandse Au Pair Organisatie (Napo)

e Stafdirectie Coordinatie Vreemdelingenketen, ministerie van Justitie

e Taakorganisatie Vreemdelingen

e Vereniging van Universiteiten (VSNU)

e VNO-NCW

e Vreemdelingenpolitie Amsterdam-Amstelland

e Vreemdelingenpolitie Haaglanden
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Lijst van gebruikte afkortingen

ACVZ
Awb
AWT
CBS
CWI
EER
EU
EVRM

GBA
IND
IOM
LTO
Mvv
Napo
SCP
SER
SZW
TWV
Vb 2000
Vc2000
VNO-NCW

VSNU
Vw 2000
Wav
WRR

Adviescommissie voor Vreemdelingenzaken

Algemene wet bestuursrecht

Adviesraad voor Wetenschaps- en Technologiebeleid

Centraal Bureau voor de Statistiek

Centrum voor Werk en Inkomen

Economische Europese Ruimte

Europese Unie

Europees Verdrag tot bescherming van de Rechten van de Mens
en fundamentele vrijheden

Gemeentelijke Basis Administratie

Immigratie- en Naturalisatiedienst

Internationale Organisatie voor Migratie

Land- en Tuinbouw Organisatie Nederland

Machtiging tot voorlopig verblijf

Nederlandse Au Pair Organisatie

Sociaal en Cultureel Planbureau

Sociaal-Economische Raad

Sociale Zaken en Werkgelegenheid

Tewerkstellingsvergunning

Vreemdelingenbesluit 2000

Vreemdelingencirculaire 2000

Vereniging VNO-NCW is voortgekomen uit het Verbond van Neder-
landse Ondernemingen en het Nederlands Christelijk Werkgeversver-
bond

Vereniging van Universiteiten

Vreemdelingenwet 2000

Wet arbeid vreemdelingen

Wetenschappelijke Raad voor het Regeringsbeleid
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Overzicht van uitgebrachte adviezen
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e Vreemdelingen in bewaring (Advies 2002,/01)

e VN-Vrouwenverdrag in relatie tot de positie van vreemdelingenvrouwen in het
Nederlandse vreemdelingenrecht en vreemdelingenbeleid (Advies 2002 /02)

e Buitenlandse documenten en de toepassing van DN A-identificatie in het Nederlandse
vreemdelingenbeleid (Advies 2002,/03)

2003

e Briefadvies Afschaffing driejarenbeleid

e Vreemdelingenbeleid en terrorismebestrijding (Advies 2003 /04)
e Briefadvies Nederlands voorzitterschap EU 2004

e Kinderen en de asielpraktijk (Advies 2003 /05)

2004

e Regulering en facilitering van arbeidsmigratie (Advies 2004,/06)

e Briefadvies Eenmalige bijzondere maatregel c.a.

e Voorbij de horizon van ‘Amsterdam’ (Advies 2004 ,/07)

e Naar één snelle en zorgvuldige asielprocedure (Advies 2004,/08)

e Inburgeringseisen als voorwaarde voor verblijf in Nederland (Advies 2004,/09)
e Terugkeer: de internationale aspecten (Advies 2004/10)

e Van Contourennota naar Inburgeringswet (Advies 2004/11)

e Briefadvies Motie Dittrich c.s., alfabetiseringseisen t.a.v. migrerende partners

2005

e Terugkeer, de nationale aspecten (Advies 2005/12)

e Tegen de wil achtergebleven (Advies 2005/13)

e Briefadvies Aanvullende vragen advies ACVZ ‘Tegen de wil achtergebleven’

e Openbare orde en verblijfsbeéindiging (Advies 2005/14)

e Tot het huwelijk gedwongen (Advies 2005/15)

e Toelating en verblijf voor religieuze doeleinden (Advies 2005/16)

e Briefadvies Vragen advies ACVZ ‘“Toelating en verblijf voor religieuze doeleinden’

2006

e Briefadvies Motie Dittrich c.s., tweede onderdeel

e Terug naar school (Advies 2006/17)

e Eerste Hulp bij Huwelijksdwang (Advies 2006,/18)

e Categoriaal beschermingsbeleid, een ‘nood zaak’ (Advies 2006,/19)

e Transparant en toetsbaar. Een advies over landeninformatie in het vreemdelingen-
beleid (advies 2006,/20)

e Briefadvies Motie Staaij/de Vries vrijstelling mvv-vereiste

2007

e Secuur en Snel. Voorstel voor een nieuwe asielprocedure (Advies 2007/21)

e Profijt van Studiemigratiebeleid. Een advies over de arbeidsmarktpositie van buiten-
landse afgestudeerden (Advies 2007 /22)

e Briefadvies Een status voor hoogopgeleide asielzoekers?

* MVV, weg ermee? Voorstel voor één procedure voor inreis- en verblijfsvergunning
(Advies 2007,/23)
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SUMMARY

A Customised Immigration Policy

Review of regular migration policy desirable

As its title suggests, the policy document ‘Towards a modern migration policy’, sent to
the House of Representatives in May 2006, advocated a review of regular admissions
policy in the Netherlands. The new Government has adopted this document. The
Advisory Committee on Aliens’ Affairs (ACVZ) also believes a review of policy is
desirable, on the following grounds.

e Demographic (ageing) and economic (the Netherlands as a knowledge economy) trends
in Europe and the Netherlands. A new approach to labour migration could contribute
to the Dutch knowledge and industrial economy and is important in view of an
increasingly ageing population.

e The Aliens Act 2000 (VW 2000) made radical changes to asylum policy and
procedure. However, the legislation governing regular admissions policy is still based
on the 1965 Actand as a result of all kinds of amendments has become extremely
complex and unwieldy. Current legislation embraces a wide range of purposes of stay.
The elaboration of policy in the Aliens Act implementation guidelines 2000 (VC
2000) has produced a vast patchwork of policy rules, implementation directives and
instructions to the officials charged with enforcement. Reformulating and simplifying
the entire corpus of rules and instructions relating to regular admissions policy could
substantially improve the transparency and effectiveness of implementation.

Recommendations regarding the policy proposals

In May 2007, the State Secretary for Justice asked the ACVZ to advise on the principles
set out in the policy document for the reform of ‘regular’ admissions policy. The policy
document is merely an outline, and partly because of this, the ACVZ has focused in

its answers to the many, sometimes highly detailed questions in the request for advice
on three main elements, namely general principles, the tier system and enforceability.
The principal question that it answers in this report is whether the proposed modern
admissions system provides scope for the simplified and streamlined admission of
immigrants.

The report initially focuses on the ACVZ’s assessment of the main thrust and principles of
the new policy outlined in the policy document. It then analyses the possible effects of the
proposed structure and, finally, makes a considered examination of the enforceability of
the new regular migration policy. The various recommendations made by the ACVZ with
regard to the three main elements answer the principal question stated above. A number
of recommendations are also made regarding the further implementation of the policy
document.

ACVZ -OKTOBER 2007 67 IMMIGRATIE OP MAAT



General agreement with the principles

The ACVZ takes the view that the policy document constitutes a useful first step towards
the development of a new policy on the admission of aliens other than asylum-seekers to
the Netherlands. Nevertheless, it would make a number of recommendations regarding
the principles, detailing and enforcement of the proposed policy.

Recommendations regarding the ‘selective’ and ‘restrictive’ nature of policy

The ACVZ largely endorses the decision to adopt the principle that admission should to
a considerable extent be dependent on the contribution immigrants can make to Dutch
society. In this connection, the Committee would make the following recommendations.

e The ACVZ notes that the policy document applies the concepts of ‘restrictive’ and
‘selective’ in a way that could lead to some confusion. The document states: “Dutch
migration policy can no longer be exclusively restrictive. [t must also be selective.”
According to the policy document therefore, the nature of migration policy must
shift from being purely restrictive to being restrictive and selective. In the ACVZ’s
opinion, the authors of the policy document appear to be saying that restrictiveness
must no longer be the main characteristic of migration policy: on the basis of the
national interest in the broad sense, the authorities must select the kinds of regular
immigration to be either promoted or restricted. In its recent advisory report on
labour migration, the Social and Economic Council (SER) described this change of
course as a shift from the ‘No, unless. ..’ principle to the ‘Yes, provided ...’ principle.
To clarify the meaning and therefore the implications of the key concepts ‘restrictive’
and ‘selective’, the ACVZ would suggest using in conjunction with ‘restrictive’ the
concept ‘receptive’. The significance of the concept of selectivity would then be thata
decision as to whether admission is to be restrictive or receptive will be made on the
basis of the added value of the immigrant for Dutch society.

e The ACVZ endorses the principle that the economic, cultural and scientific contribution
immigrants can make must be an important yardstick in admission decisions, but
at the same time believes that the ‘need’ for immigrants in a broader sense must be
more clearly addressed. In formulating the proposed policy, the policy document
is exclusively based on cases in which Dutch economic interests are served by the
admission of certain types of immigrant. The ACVZ would therefore recommend that
the policy proposals explicitly state that admission for purposes of family reunification,
to take one example, should not be regarded as an unavoidable problem, but provided it
is properly regulated, as a measure that meets an existing social need in the Netherlands.

In addition, the Committee would observe that further elaboration of policy plans

must take account of the international dimension of migration. For example, a receptive
policy relating to knowledge migrants must go hand-in-hand with a detailed policy on
the issue of the brain drain in countries of origin. What is more, the policy document
contains only sporadic references to the international regulation of labour migration.
New developments in this area within the EU are likely within the foreseeable future: a
proposal for the introduction of a European ‘blue card’ from the European Commission is
expected in October 2007. In elaborating on the policy document, care should be taken
to prevent difficulties in incorporating such developments in the Aliens Act 2000.

The ACVZ believes that both issues should be part of an integrated regular migration
policy, although further elaboration of these aspects goes beyond the scope of this report.
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Recommendations regarding the residence tiers

The policy document proposes replacing the current system with its multiplicity of
purposes of stay with a model consisting of five residence tiers. These are:

II

I11

IV

Exchange and employment (temporary):

(maximum 1 year; without family members; immigrant must return to country of
origin at end of admission period)

Study and regular employment:

(provided no Dutch nationals or EU citizens available to fill vacancy; possible to
change employer while maintaining purpose of stay)

Highly skilled knowledge workers:

(free movement on the labour market; family members may accompany
immigrant)

Family:

(family formation or reunification with a Dutch national or holder of a permanent
residence permit or asylum residence permit)

Humanitarian grounds:

((international) humanitarian grounds including medical treatment and being a
victim of human trafficking plus any other designated purposes of stay)

The tiers defined in the policy document are primarily a regrouping of the existing
purposes of stay. The ACVZ concurs with this system of classification in tiers, but
believes a number of adjustments to be necessary. It would also offer a number of
observations for further consideration.

The ACVZ is of the opinion that simplifying and streamlining regular admissions policy
can only be achieved if the principal rule of that policy — as laid down in section 14

of the Aliens Act 2000 — is amended. Section 14 currently states that a temporary
residence permit is granted ‘subject to restrictions relating to the purpose for which
residence is permitted’. In view of the more ‘selective’ admissions policy proposed by
the Government, the ACVZ believes that the term ‘restrictions’ should be abandoned
and recommends establishing one type of residence permit per tier subject to the same
set of conditions for residence (rights and obligations), applying to all cases falling
within that tier.

In the ACVZ’s view, granting a residence permit for a purpose of stay that falls

within a specific tier and is governed by a uniform set of conditions could increase the
effectiveness and efficiency of the system proposed by the Government. If the purpose
of stay changes within a tier, there would be no need, in the ACVZ’s view, to make
changes to the permit. In such cases, all that would be required would be to report
the change of purpose. A new residence permit would only have to be issued if the
residence tier changed.

The ACVZ is of the opinion that the policy document rightly maintains the system of
preferred-status workers as the basis for admitting immigrants other than knowledge
migrants. Despite a growing need for all kinds of skilled labour, abandoning this
system would have a distorting effect, partly as a result of the recent enlargement of
the EU. The Foreign Nationals (Employment) Act (WAV) thus remains the guiding
instrument for the labour market. In the event of a clear need for a certain group of
workers, it must remain possible to set aside, temporarily, the preferred-status rule
and associated procedures in favour of that particular group.
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The ACVZ proposes to further coordinate procedures under the Aliens Act and the
Foreign Nationals (Employment) Act by making arrangements for simultaneous
processing of applications for employment permits and residence permits. This must
ultimately lead to a single application at a single office. The specific expertise, role and
responsibilities of the Centre for Work and Income (CWI) would remain unaffected.

The ACVZ believes that all labour migration requiring an employment permit should be
grouped within the second tier (Study and regular employment). The ACVZ considers
the condition that the policy document sets in relation to tier I (all immigrants
without exception must leave the Netherlands at the end of the specified period) to be
too rigid in the context of short-term employment. The ACVZ agrees with the SER’s
view that in certain circumstances it should be possible for short-term employment
to be followed by another type of employment without the person concerned first
having to return to his/her country of origin.

A high level of income must not in the ACVZ’s opinion be the only admission criterion for
highly-skilled knowledge workers. This is unsound and may facilitate abuse. The decision
as to whether a person can be deemed to be a knowledge worker must also be based on
qualifications and work experience. Research has shown that highly-skilled (‘real’)
knowledge workers virtually always create additional employment and prosperity.
That justifies exemption from the preferred-status rule. Favourable residence
conditions should be applied in order to attract this group of labour immigrants to the
Netherlands, as the ACVZ has already recommended in 2004 in her advisory report
‘The Regulation and promotion of labour migration’.

The classification of purposes of stay into five tiers is presented as a comprehensive
whole. The ACVZ notes that the current admission grounds of ‘re-admission’ and
‘admission for the purposes of religion or belief” are not included in the proposed system.
Yet they cannot be left out. In the ACVZ’s view the solution is relatively simple. Re-
admission is a factor in situations where there are no grounds for admission other
than the fact that the person concerned has resided legally in the Netherlands for a
long period of time and a refusal to admit him/her would be manifestly harsh. This
ground for admission can perfectly well be formulated as a compelling reason of a
humanitarian nature. Admission on grounds of religion or belief is a part of regular
admissions policy that nevertheless is of a distinctive nature and is governed by its
own set of conditions. This purpose of stay should therefore be added as a separate
category.

According to the policy document a restrictive policy should apply to admission

on the grounds of compelling reasons of a humanitarian nature. The ACVZ fully
endorses this principle, which is in line with section 13 of the Aliens Act 2000.

The Netherlands cannot shoulder the burdens of the world and has to confine itself
to specific, highly distressing cases that have some tie with the Netherlands. The
Government wishes to maintain the strict demarcation between asylum and regular
migration and where possible to reinforce it. In the ACVZ’s view, the policy document
does not take sufficient account of the fact that compelling reasons of humanitarian
nature do not fit well into this classification. Such reasons usually involve a mix of
circumstances that cannot be classified fully either as grounds for asylum or for regular
migration. A third, separate category for compelling reasons of a humanitarian nature
will enable a customised approach to such exceptional cases without undermining the
strict demarcation between asylum and regular migration. For this third category, a
separate assessment and implementing regime can be developed capable of devoting
specific attention to the legal rule that the same sort of cases should receive the same
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treatment. In addition to cases referred to in the policy document of victims of human
trafficking and applications for residence on medical grounds, residence permits
granted under the discretionary powers of the State Secretary should also be included
in this tier, in the ACVZ’s opinion.

What must be avoided is the situation in which a mere application on the grounds of
compelling reasons of a humanitarian nature can lead to a lengthy period of residence
in the Netherlands. This is a possibility under the classification within the regular
migration structure proposed by the policy document. Creating a separate category
does not on the whole entail any legal adjustments to the Aliens Act 2000.

In the opinion of the ACVZ, the tier system should take the following form.

II

I11

IV

Social and cultural orientation:

(maximum 1 year; without family members; immigrant must first return to
country of origin at end of admission period)

Study and regular employment:

(provided no Dutch nationals or EU citizens available to fill vacancy; possible to
change employer while maintaining purpose of stay)

Highly skilled knowledge workers:

(free movement on the labour market; family members may accompany
immigrant)

Family:

(family formation or reunification with a Dutch national or holder of a permanent
residence permit or asylum residence permit)

Admission for purposes of religion or belief:

(special civic integration requirements; long-term stay linked exclusively to
purpose of stay)

Separate admission category: Compelling reasons of a humanitarian nature

Recommendations regarding enforcement

The policy document emphasises the importance of adequate, effective and firm
enforcement of admissions policy. The ACVZ endorses this view . The absence of visible,
effectively targeted enforcement will undermine the policy being pursued.

However, the ACVZ notes the lack of a consistent designation of the enforcement tasks
of the different partners in the aliens system. Nor does the policy document make

any proposals for a method of operation that would ensure coordination between the
partners in this area. The ACVZ would point out that the policy document devotes
only limited attention to the possible enforcement role to be played by the partners
in the aliens system. The Committee has noted uncertainty on the part of some of
those partners regarding the nature and extent of the contribution they might make
to enforcement. A greater focus on this issue is therefore called for in fleshing out the
policy document, using the ‘Eleven times table’ (an instrument for testing whether
legislation is likely to be enforced or complied with) developed by the Ministry of
Justice.

The ACVZ notes that the concept of what in Dutch is termed a convenant [translated

in other contexts as a voluntary agreement] creates confusion because it is also used
for other less mandatory agreements between government and citizen which are not
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subject to sanctions in the same way. In addition, the proposed system of convenanten
lacks a clear legal basis. The little case law available shows that the courts have taken
the view that the convenanten at present in force between the IND and institutions
and companies are not agreements under civil law, nor do they or decisions regarding
them fall under the General Administrative Law Act. This means that there is
insufficient legal protection and that there is no adequate basis for directly enforcing
the relevant rules under public law. The ACVZ would recommend incorporating

the system of agreements with institutions and companies, as well as the guarantee
declarations provided by individual hosts/sponsors, in a statutory instrument, listing
the rights and obligations that may arise. A system for recognising institutions and
companies that are regularly involved in the admission of immigrants may then be
set up, making them eligible for an accelerated, simplified procedure. This integrated
system would have the advantage of being able to incorporate rules regarding the
recovery of damages or even administrative fines in the event of abuse. Furthermore,
legal protection in the form of an objection and review procedure before the
administrative courts would then be available in the event of refusal or withdrawal of
recognition.

Recommendations regarding the elaboration of the policy document

The ACVZ believes that the elaboration of the policy document should take place in
direct cooperation with the partners and sector organisations most concerned and with
direct stakeholders. Issues relating to implementation and enforcement should always
be taken into account at this stage. The approach followed to date of consultation after
the publication of the policy document has not always produced a positive reaction
from those working in the field. The experience with the drafting of the Aliens Act
2000 shows how successful the direct participation of stakeholders can be in creating
support for legislation.

Vital interests are at stake in the development of new legislation on the regular
admission and residence of aliens. For that reason alone, the ACVZ believes thata
robust evaluation of suitability for implementation, effectiveness and enforceability
isneeded. The policy document refers to an ex-ante test of implementation carried
out by the IND. In the ACVZ’s view, the policy document’s proposals are so general
and unspecified that there cannot have been any valid ex-ante test of implementation.
On closer examination, it is clear that the IND test merely indicates that no ideas
have been found in the policy document that must in advance be deemed incapable
of implementation. The test of suitability for implementation, effectiveness and
enforceability should be drafted during the process of further development and detailing
of policy and embedded in that process.

The ACVZ takes the view that the Aliens Act 2000 and the Aliens Act implementation
guidelines 2000 should be fully revised and simplified in tandem with the elaboration

of the policy document. Rigorous pruning of the ‘forest of legislation’ in these
instruments is required. And in revising the legislation, attention should be devoted to
creating a clear distinction between policy rules, instructions on implementation and
explanatory notes.
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